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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year in issue,
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and all Rule references are to the Tax Court Rules of Practice
and Procedure.

Respondent issued a notice of deficiency to petitioners in
whi ch he determ ned a deficiency of $16,119 in their 2006 Federal
incone tax as well as a section 6662(a) accuracy-related penalty
of $2,681.! After concessions,? the issues for decision are
whet her petitioners: (1) Are entitled to deduct business
expenses reported on Schedules C, Profit or Loss From Busi ness;
(2) had unreported inconme fromrents received; (3) are entitled
to deduct certain Schedul e E expenses; and (4) are liable for a
section 6662(a) accuracy-related penalty.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. Petitioners resided in
California when they filed their petition.

In 2006 petitioners were both full-tinme enpl oyees--
petitioner as a |loan officer with E Loan and U.S. Bank and

petitioner husband wth Pacific Gas & El ectric.

Al figures are rounded to the nearest dollar.

2Petitioners conceded that petitioner wife (petitioner)
recei ved unreported wages of $32, 746 from Popul ar Fi nanci al
Managenent and that they were not entitled to depreciation of $22
cl ai med on Schedul e E, Suppl enental |ncone and Loss.
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In 2006 petitioners purchased property in Las Vegas, Nevada
(the condo). Petitioners intended to rent the condo and engaged
a property nmanagenent conpany to oversee it.

Petitioners tinely filed their 2006 Federal incone tax
return. Petitioners provided an accountant with tax docunments
and information for the preparation of the return. After the
accountant prepared the return, petitioners signed it. |Included
with their return was a Schedule C for Mary Kay products
(Schedule C-1) and a Schedule C for the collection and sal e of
sports nenorabilia by Tappers Collectibles (Schedule C2). On
Schedul e C-1 petitioners deducted busi ness expenses of $15, 362.
On Schedule C-2 petitioners deducted busi ness expenses of
$22,476. Petitioners also included a Schedule E with their
return on which they reported no inconme and deducted expenses of
$14, 940.

Respondent disallowed all of the business expense deductions
on Schedule C-1 and all of the business expense deductions on
Schedul e C-2. Respondent also included $5,550 of Schedule E
rental incone and disallowed $1, 209 of Schedul e E expenses.

Addi tionally, respondent determ ned that petitioners are |liable
for a section 6662(a) accuracy-related penalty of $2,681 for a

substanti al under st atenent of incone tax.
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Di scussi on

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous. Rule 142(a); see I NDOPCO, Inc. V.

Comm ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, 290

U S 111, 115 (1933). 1In sone cases the burden of proof with
respect to relevant factual issues may shift to the Comm ssioner
under section 7491(a). Petitioner® did not argue or present
evi dence that she satisfied the requirenents of section 7491(a).
Therefore, petitioner bears the burden of proof with respect to
the issues in the notice of deficiency.

Deductions and credits are a matter of |egislative grace,
and the taxpayer bears the burden of proving that he or she is

entitled to any deduction or credit clainmed. Rule 142(a); Deputy

v. du Pont, 308 U S. 488, 493 (1940); New Colonial Ice Co. V.
Hel vering, 292 U. S. 435, 440 (1934). Additionally, a taxpayer

must substantiate all expenses. Sec. 6001; Hradesky v.

Commi ssioner, 65 T.C. 87, 89 (1975), affd. per curiam540 F.2d

821 (5th Cir. 1976).
Petitioner’s return was audited by a tax conpliance officer
(TCO in respondent’s Stockton, California, office. During the

TCO s “pre-contact analysis” of petitioners’ return, she noted

3Petitioner husband signed the petition, the stipulation of
facts, the supplenental stipulation of facts, and the stipul ation
of settled issues but was not present at trial.
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the lack of reported income frompetitioners’ Schedule C
activities. Respondent sent petitioners a letter inviting them
to come into the Stockton office to discuss their return.
Petitioners nade three appoi ntnents, including one by the
accountant who prepared petitioners’ return, but they did not go
to the Stockton office for any of the schedul ed appoi nt nents.
The accountant did mail information to the TCO which included a
letter fromthe property managenent conpany and a statenent
listing the expenses of the condo that included “Rents received”
of $5, 550.

Petitioners’ Schedul e C Expenses

Section 162 generally allows a deduction for ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. Generally, no deduction is
all owed for personal, famly, or living expenses. See sec. 262.
The taxpayer nmust show that any deducted busi ness expenses were
incurred primarily for business rather than personal reasons.

See Rule 142(a); Walliser v. Conm ssioner, 72 T.C. 433, 437

(1979). To show that the expense was not personal, the taxpayer
must show that the expense was incurred primarily to benefit his
or her business, and there nust have been a proxi mate

rel ati onshi p between the deducted expenses and the business. See

VWal liser v. Conm ssioner, supra at 437.
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As a general rule, if the trial record provides sufficient
evi dence that the taxpayer has incurred a deducti bl e expense, but
the taxpayer is unable to adequately substantiate the precise
anmount of the deduction to which he or she is otherwi se entitled,
the Court may estimate the anount of the deductible expense and
all ow the deduction to that extent, bearing heavily against the
t axpayer whose inexactitude in substantiating the anmount of the

expense is of his or her own making. Cohan v. Conm ssioner, 39

F.2d 540 (2d Gr. 1930). 1In order for the Court to estimate the
anount of an expense, the Court nust have sonme basis upon which

an estimate may be nmade. Vanicek v. Conmm ssioner, 85 T.C 731,

742-743 (1985). W thout such a basis, any all owance woul d anount

to unguided largesse. WIllians v. United States, 245 F. 2d 559,

560-561 (5th Cr. 1957). However, certain business expenses are
subject to nore stringent substantiation requirenents and no
estimation may be nmade. See sec. 274(d).

Petitioner entered into evidence account statenments from her
banks, credit cards, and phone carrier to substantiate many of
t he expenses deducted on the Schedules C.* None of the account
statenents expl ai ned petitioner’s purchases beyond the nane of
t he business to which paynents were made and the anobunt

petitioner spent. Petitioner offered no details about her

“Petitioner provided no evidence to substantiate the car and
truck expenses deducted on either Schedule C.
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purchases or how they related to expenses for either of the
Schedul e C busi nesses through her testinony. Although there
m ght be needl es of substantiating docunents in the several
exhibits admtted into evidence, for the nost part those needl es
are effectively obscured by the haystacks of exhibits in which
t hey are buri ed.

Petitioner has failed to substantiate any of her deducted
Schedul e C expenses and has not provided a basis upon which the
Court could estinmate those expenses that can be estinated. See

Cohan v. Commi ssioner, supra; Vanicek v. Conm ssioner, supra.

Therefore, respondent’s determ nation to disallow all of
petitioner’s section 162 expenses deducted on Schedule C-1 and
Schedule G2 is sustained.

Petitioners’ Unreported Schedule E |Incone

Gross incone includes all incone from whatever source
derived. Sec. 61(a). Rents are specifically included as an item
of gross inconme. Sec. 61(a)(5).

A stipulation shall be treated, to the extent of its terns,
as a conclusive adm ssion by the parties to the stipulation, and
the Court will not permt a party to a stipulation to qualify,
change, or contradict a stipulation in whole or in part. Rule

91(e); cf. Jasionowski v. Comm ssioner, 66. T.C 312, 318 (1976)

(stipulated facts are not lightly disregarded, but the Court wll
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not be bound by the stipulation where such facts are clearly
contrary to facts disclosed by the record).

Exhi bit 29-J, attached to the supplenental stipulation of
facts, is a statenent fromthe property managenent conpany that
details expenses for the condo. The statenment lists rents
recei ved of $5,550. Petitioner, through her accountant, provided
this information to the TCO  Although petitioner testified that
she did not receive any rent paynents fromthe property
managenent conpany, she offered no alternative explanation for
what the $5,550 could be.

Petitioner has not given the Court any reasons it should not
accept as an admitted fact that petitioner received $5,550 from
renting the condo. Respondent’s determ nation that petitioner
recei ved unreported rental incone is sustained.

Petitioners’ Schedul e E Expenses

Section 212 allows for the deduction of all ordinary and
necessary expenses paid or incurred during the taxable year for
t he managenent, conservation, or maintenance of property held for
t he production of incone. Petitioners deducted $14, 940 of
expenses on their Schedule E. Respondent allowed $13,731 of the
deduct ed expenses. Petitioner provided evidence of sone of the
expenses paid in relation to the condo. It is unclear fromthe
record whet her the substantiation petitioner provided was for

expenses respondent all owed or expenses respondent disall owed.
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Petitioner has failed to prove that respondent’s determ nation to
di sal | ow Schedul e E expenses of $1,209 was in error. Thus,
respondent’ s determ nation is sustained.

Accur acy- Rel ated Penalty

Section 6662(a) and (b)(2) inposes a 20-percent accuracy-
related penalty on the portion of an underpaynent that is
attributable to a substantial understatenent of incone tax.® An
understatenment of inconme tax is the excess of the anount of
incone tax required to be shown on the return for the taxable
year over the anount of inconme tax that is shown on the return,
reduced by any rebate. See sec. 6662(d)(2)(A). An
understatenent is substantial if it exceeds the greater of 10
percent of the tax required to be shown on the return for the
t axabl e year or, in the case of an individual, $5,000. See sec.
6662(d) (1) (A).

The Comm ssioner bears the burden of production with respect
to the applicability of an accuracy-related penalty determ ned in
a notice of deficiency. Sec. 7491(c). In order to neet that
burden, the Conmm ssioner need only make a prima facie case that
inposition of the penalty is appropriate. Higbee v.

Commi ssioner, 116 T.C. 438, 446 (2001). Once that burden is net,

t he taxpayer bears the burden of proving that the accuracy-

The Court need not determ ne whether petitioners are |iable
for the accuracy-rel ated penalty due to negligence.
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related penalty does not apply because of reasonabl e cause,
substantial authority, or the like. Secs. 6662(d)(2)(B)

6664(c); Hi gbee v. Comm ssioner, supra at 449. Respondent has

met his burden of production for an accuracy-rel ated penalty
based on a substantial understatenent of tax because petitioners’
under st at enent of tax exceeds $5, 000.

An accuracy-related penalty is not inposed on any portion of
t he under paynment as to which the taxpayer acted with reasonabl e
cause and in good faith. Sec. 6664(c)(1l). Section 1.6664-

4(b) (1), Inconme Tax Regs., incorporates a facts and circunstances
test to determ ne whether the taxpayer acted with reasonabl e
cause and in good faith. The nost inportant factor is the extent
of the taxpayer’s effort to assess his or her proper tax
liability. Id.

The taxpayer’s reliance on the advice of a professional,
such as an accountant, is exam ned to determ ne reasonabl e cause
and good faith. 1d. To justify reliance the taxpayer nust show
that he or she supplied the adviser with accurate information.

Neonat ol ogy Associates, P.A. v. Comm ssioner, 115 T.C. 43, 99

(2000), affd. 299 F.3d 221 (3d Cir. 2002). “Even if all data is
furnished to the preparer, the taxpayer still has a duty to read
the return and make sure all inconme itens are included.” Maqil

v. Comm ssioner, 70 T.C. 465, 479-480, affd. 651 F.2d 1233 (6th

Cir. 1981); see also Bailey v. Comm ssioner, 21 T.C. 678 (1954)
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(“The duty of filing accurate returns cannot be avoi ded by
pl aci ng responsibility upon an agent. The fact that petitioner
told the person who nmade up the partnership return about the sale
of | easehold interests * * * cannot excuse his failure to read
the return and ascertain the inclusion of this item”). The
t axpayer need not duplicate the work of her return preparer but
must exert a reasonable effort to ensure that all itens of incone

are included on the return. See Wodsum yv. Conmi ssioner, 136

T.C. _, __ (2011) (slip op. at 18).

Petitioner testified that she gave an accountant all of the
docunent ati on necessary to prepare the couple’ s joint Federal tax
return and that she did not understand how or why the accountant
negl ected to include the $32, 746 of wages from Popul ar Fi nanci al
Managenent. She further testified that after the return was
prepared she and her husband signed it w thout review

Petitioner cannot rely upon her accountant to avoid the
accuracy-rel ated penalty when she failed to review the return to
ascertain that all itens of incone were included. Even if the
accountant had inadvertently onmtted the $32,746 of wage incomne
and the $5,550 of rental income frompetitioners’ return, a
cursory review woul d have alerted petitioners to the absence of
over 30 percent of the total wages that shoul d have been reported

on the return.
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Petitioner has failed to denonstrate that she acted with
reasonabl e cause and in good faith in failing to report wage and
rental inconme and in substantiating her Schedul e C and Schedul e E
expenses. Accordingly, respondent’s determ nation of the
accuracy-rel ated penalty is sustained.

To reflect the foregoing,

Deci sion will be entered

for respondent.




